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Statement. 

I 

✓ I 

This is an appeal by Oscar C. Thomas from a judg¬ 
ment of the Supreme Court of the District of Columbia 
disbarring him from practice. 
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With the exception of a brief reference on pages 14 
and 15 of appellant’s typewritten brief, the argument 
therein made contains no discussion of the merits of 
the charges filed, but many questions are raised with 
respect to matters of procedure. In other words, ap¬ 
pellant (hereinafter called Respondent), does not argue 
that he is innocent of the charges, but complains that 
the procedure followed at his trial was “unusual and 
irregular.” 

Proceedings in Lower Court. 

The proceedings in the lower Court may be briefly 
described, in chronological order, as follows: 

December 11, 1928.—Committee on Grievances filed 
a report and the Court ordered that charges be filed, 
that Respondent be served with a copy thereof and 
that the case be tried on January 7, 1929. Charges 
containing eight separate detailed specifications of 
alleged professional misconduct were thereupon filed 
and served upon Respondent (R. 1-9). 

January 7, 1929.—Respondent filed a motion (1) to 
dismiss specifications Nos. 2 and 3 on the ground that 
the matters therein complained of had been settled 
prior to the filing of the charges, and (2) to consoli¬ 
date specifications Nos. 5, 6, 7 and 8, which related to 
several transactions between Respondent and one 
client. Such motion was overruled and Respondent 
noted an exception (R. 24). Thereupon Respondent 
was not ^ordered to file an answer,” as stated in Re¬ 
spondent’s brief, page 2, but the time within which he 
might, if he so desired, file an answer, was extended by 
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order of Court to January 14th and the trial was con¬ 
tinued to January 21st (R. 24). 

January 7, 1929.—Without waiting until January 

I 

14th, Respondent immediately filed his answer to the 
charges (R. 12). 

January 21, 1929.—Leave was given to the Commit¬ 
tee to file amended charges on or before February 4(h 
(R. 25), and later the time for doing so was extended 
to February 25th (R. 26). 

February 21, 1929.—Amended and supplemental 
charges, repeating, in substance, specifications Nos.jl 
to 8, and adding seven additional specifications, makiijig 
a total of fifteen specifications, were filed (R. 27). I 

March 7, 1929.—After several extensions of time, 
an order was entered that Respondent should hafe 
until March 20th to file an answer to the amended 
charges and setting the case for trial on April 8t|h, 
1929 (R. 45). | 

March 20, 1929.—Instead of filing an answer, Re¬ 
spondent filed motions to dismiss specifications Nos. 
2, 3 and 9 and to consolidate specifications Nos. 5, 6, 
7 and 8 (R. 46-47), and such motions, being practically 
identical with those theretofore filed and overruled pn 
January 7, 1929, were ordered to be stricken from the 
files (R. 48) (not overruled, as stated in appellant's 
brief, page 3) and Respondent filed a written exception 
to such action (R. 47-49). 

I 

Trial. j 

i 

On April 8th, 1929, numerous witnesses having belen 
summoned by the Committee (R. 49) and by the ite- 
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spondent (Appellant’s brief, p. 3), the case was called 
for trial before the Chief Justice and three Associate 
Justices, sitting in General Term (R. 69). 

Counsel for Respondent thereupon filed a demurrer, 
which was overruled as filed too late, to which action 
an exception was noted (R. 70). Later counsel for 
Respondent was invited by the Court to argue the ques¬ 
tion of law raised by the demurrer, but he did not avail 
himself of the opportunity to do so (R. 82). 

Counsel for Respondent then tendered a plea and a 
demand for a jury trial, whereupon the plea was over¬ 
ruled as filed too late and the demand for a jury trial 
was denied, to which action an exception was noted 
(R. 70). Later, upon the Committee arguing that the 
plea contained scandalous and impertinent matter, the 
Court ordered that such plea should not be filed (R. 83). 

The Committee then offered testimony in support of 
specification No. 11 (R. 70-73) and, upon the comple¬ 
tion of such testimony, counsel for Respondent was 
given an opportunity to offer testimony in reply 
thereto, the Committee suggesting that the specifica¬ 
tions be taken up one at a time and finished, because 
the facts involved in some of the charges were quite 
complicated. The Court ruled that this procedure 
would be followed, but counsel for Respondent objected 
thereto, stating that he was not prepared to try the 
case in that way, declined to offer any evidence in re¬ 
gard to said specification No. 11 and noted an excep¬ 
tion to the ruling (R. 73-74). 

The Committee then offered testimony in support 
of specification No. 9 (R. 75-77) and Respondent there- 
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upon testified in his own defense in regard to th[e 
charge made in that specification (R. 77-78). 

Thereupon, the Committee calling attention to tiie 
fact that specifications Nos. 1, 2 and 3 in the original 
charges were identical with specifications 1, 2 and 3 
in the amended charges, offered in evidence the an¬ 
swer filed by Respondent to the original charges, for 
the purpose of proving that Respondent had admitted 
the essential facts upon which specifications Nos. 1, 2 
and 3 of the amended charges were based (R. 80). 
Counsel for Respondent noted an exception to the ac¬ 
tion of the Court in receiving such answer in evidence 
(R. 81). Respondent, while on the witness stand, 
voluntarily answered a number of questions asked by 
the Committee in regard to specification No. 1 (R. 78). 

Except as above indicated in connection with speci¬ 
fication No. 9, Respondent introduced no evidence in 
defense of any of the charges on the merits. 

Lower Court’s Decision and Order. 

i 

The Court thereupon took the case under advise¬ 
ment upon specifications Nos. 1, 2, 3, 9 and 11 add 
on April 29, 1929, rendered its decision finding the 
facts to be as alleged in those specifications and find¬ 
ing the Respondent guilty of malpractice, professional 
misconduct and conduct prejudicial to the administija- 
tion of justice, and held that Respondent should be dis¬ 
barred (R. 54^55). 

On May 8th, 1929, an order was entered, in accord¬ 
ance with the decision, expelling Respondent as j a 
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member of the Bar of the Court, striking his name 
from the rolls of its members and prohibiting him 
from practising law in the District of Columbia 
(R. 56-57). 

The charges, other than those above specified, were 
dismissed by the Court, “but not upon the merits” 
(R. 57). 

ARGUMENT. 

Assignments of Error. 

None of the assignments of error, with the possible 
exception of No. 8, relate to the merits of the case, 
but all are concerned with matters of procedure, as 
to which the Court below had full discretion in in¬ 
vestigating the conduct of a member of its Bar. The 
lower Court, with scrupulous care, saw to it that the 
Respondent was advised fully and in detail of the 
charges made against him; that such charges were 
supported by competent and satisfactory evidence; 
that Respondent was given ample opportunity to 
reply to the charges and to offer any evidence that 
he might have in defense. Respondent was given ad¬ 
vance notice of the date of trial and admits that he 
had duly summoned his witnesses (Appellant’s brief, 
p.3). 

Instead of meeting the charges on the merits, how¬ 
ever, Respondent resorted to obstructive tactics on 
matters of procedure and now asks this Court for 
a reversal, not upon the ground that he is innocent 
of wrong-doing, but upon the ground that the Court 
erred in overruling one or more of the numerous mo¬ 
tions and exceptions interposed by him in an effort 
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to prevent the case from being considered on the 
merits. 

Taking up the assignments separately, a very brief 
answer to each one will be sufficient to demonstrate 
that the rulings of the Court below were entirely jus¬ 
tified and proper. 

Assignment No. 1 .—“The Court erred in overruling 

l w 

Respondent’s motion to dismiss original charges Nos. 
2 and 3.” j 

Answer: Each of these charges alleges that many 
months prior to the filing of this proceeding, Respond¬ 
ent collected certain moneys in one instance from afid 

I 

in another instance for a client and failed to account 
therefor other than by means of checks which were 
worthless and such checks were not made good until 
after complaint was made to the Committee. After 
funds have been converted, restitution may mitigafe 
the offense, but constitutes no defense. Certainly 
restitution will not operate as a bar to the Court fs 
right and duty to investigate the circumstances sur¬ 
rounding such a transaction and the Court committed 
no error in overruling such motion, which was based 
on the ground that the matters therein alleged were 
settled before the charges were filed. The motion, 
however, like a demurrer, must admit the averment 
in the charges that such settlement was not made until 
after complaint was filed with the Committee. In afiy 
event, the case was not tried on original specifications 
Nos. 2 and 3, but on the amended charges, so that 
even if the Court erred in overruling this motion, the 
error was harmless. 
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Assignment No. 2 .—“The Court erred in ordering 
respondent to file an answer.” 

Answer: The Court did not order Respondent to 
file an answer, but merely gave Respondent an op¬ 
portunity, until a certain date, to do so. The Com¬ 
mittee conceded that under the Rules, which were in 
force when the charges were filed, the Respondent 
was not required to file an answer (R. 69). Further¬ 
more, this point was waived when Respondent volun¬ 
tarily filed an answer to the original charges (R. 12). 
No action was taken against him because of his failure 
to file an answer to the amended charges, so that even 
if he had been ‘‘“ordered” to file such answer, he would 
not be in a position to complain now concerning an 
order which he did not obey, especially as he was in 
no way penalized for his failure to obey it. 

Assignment No. 3. —“The Court erred in overruling 
Respondent’s motion to dismiss certain charges and 
consolidate other charges and require him to file an 
answer.” 

Answer: This is a repetition of Assignments 2 and 
3, with the added phrase relating to the denial of the 
motion to consolidate original charges Nos. 5, 6, 7 and 
8. As original and amended charges 5, 6, 7 and 8 were 
not considered by the Court, but were dismissed, it is 
difficult to understand how counsel for Respondent 
can seriously ask this Court to consider such an assign¬ 
ment. Whether such charges should or should not be 
consolidated, instead of being stated, for convenience, 
in separately numbered paragraphs, was surely a mat¬ 
ter within the discretion of the lower Court. The 
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point is immaterial, however, because Respondent was 
not tried on or found guilty of any of the charges which 
Respondent desired to have consolidated. 

i 

Assignment No. 4. —“The Court erred in entering 
the order of March 21, 1929, striking from the Ales 
Respondent’s motion to consolidate amended and sup¬ 
plemental charges, Nos. 5, 6, 7 and 8, and motioij to 
dismiss amended and supplemental charges Nosi. 2, 
3 and 9.” ! 

Answer: What has just been said with respect to the 
first three Assignments also applies here. Further¬ 
more, a similar motion to dismiss and consolidate had 
been argued by counsel, considered by the Court and 
denied in connection with original charges Nos. 3, 
5, 6, 7 and 8. Amended charges bearing the same num¬ 
bers were practically identical, word for word, and it 
was unnecessary for the lower Court to go all over the 
same ground again. This second motion to dishaiss 
was extended by adding a reference to amended charge 
No. 9, involving an offense similar to that involved in 
Nos. 2 and 3, and the question of law sought td be 
raised was the same, namely, whether restitution, after 
retaining for many months money collected from or 
for a client, bars an investigation by the Court of| the 
circumstances under which the Respondent failed to 
account. The Court’s action in striking these motions 
from the files was clearly justified, as they constituted 
a mere repetition of motions already considered and 
decided. 

Assignments Nos. 5 and 6. —“The Court erred in 
overruling Respondent’s demurrer to amended and 


i 
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supplemental charges” and “in overruling Respond¬ 
ent’s plea.” 

Answer: By order of Court dated March 7, 1929, 
Respondent was given until March 20th, 1929, to an¬ 
swer the amended charges (R. 45), but instead of do¬ 
ing so by demurrer, plea or answer on or before that 
date, he waited until the day of trial, April 8th, 1929, 
and then, at the trial table, offered to file a demurrer 
and later a plea. The Court overruled both demurrer 
and plea “as filed too late” (R. 70). Counsel for Re¬ 
spondent complains (his brief, page 13) that he was not 
permitted to argue the demurrer and the right to file 
a plea, but, in that connection, fails to state that both 
were overruled because an attempt was made to file 
them after the time for doing so had expired. 

Furthermore, his statement that he was not per¬ 
mitted to argue the demurrer is not in accord with the 
facts stated in the record. An invitation to argue the 
demurrer was extended to him at the close of the trial 
by the Chief Justice in the following words: “Mr. 
Kennedy, do you care to argue the point of law that 
you raised by your demurrer!” (R. 82), but Mr. Ken¬ 
nedy did not avail himself of the opportunity thus 
offered him. When he first offered to file the demurrer, 
at the beginning of the trial, he was also told “We will 
hear the cause and decide the law point which you 
raise” (R. 70). 

The demurrer was based upon the broad ground that 
the charges did not state a sufficient cause of action for 
disbarment and even a cursory examination of the 
charges will demonstrate that it should not have been 
sustained on that theory. The only other ground men- 
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tioned referred to specifications Nos. 12, 13 and 14, 
which were dismissed, and they are not, therefore, in¬ 
volved in this appeal. 

The plea was examined by the Court and when the 
Committee called attention to the fact that it contained 
scandalous and impertinent matter, the Court, acting 
within its discretion, ruled that the plea should not be 
filed (R. 83). | 

I 

I 

Assignment No. 7 .—“The Court erred in denying 
Respondent’s demand for a jury trial.” 

Answer: The inherent power of a Court to investi¬ 
gate, without the aid of a jury, the conduct of a mem¬ 
ber of its Bar is so well settled that citation of au¬ 
thority on the subject seems Unnecessary. Counsel 
did not ask for an opportunity to argue his demand for 
a jury trial, and, in noting his exception, he specified 
no grounds therefor. In his brief in this Court, he 
had ample opportunity to state any theory that he may 
have to support a demand for a jury trial and his 
silence on the point seems to be quite significant. 

| 

Assignment No. 8 .—“The Court erred in refusing to 
allow the witness, Frank N. Rosa, to answer whether 
he was complaining of respondent keeping his $15, 
and whether he had lost confidence in Respondent, 
Thomas.” j 

Answer: This is the only assignment that has the 
faintest bearing on the merits of this case and it is not 
based upon any exception, but assumes a fact thajt is 
not supported by the record. The only reference in 
the record to the evidence described in this assignment 
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seems to be in the following questions asked Frank N. 
Rosa and answers given by him: 

“Q. Did you make any complaint to any one 
else about this $15? 

A. I didn’t say nothing. 

By Mr. Kennedy: 

Q. Is Mr. Thomas still representing you? 

A. He is still representing me for that civil 
case” (R. 72-73). 

Assignment No. 9. —“The Court erred in its ruling 
that it would take up one charge at a time and respond¬ 
ent must put in his entire defense to each charge sepa¬ 
rately as they were proven.” 

Answer: Even in a criminal case, the order of proof 
is purely within the sound judicial discretion of the 
trial court, which discretion, in the absence of gross 
abuse, is not reviewable on appeal. This is elemen¬ 
tary law and is admitted by counsel for Respondent, 
who cited in his brief (p. 12), Goldsby v. United States, 
160 U. S. 70, which was followed in Crawford v. United 
States, 30 App. D. C. 1, 27. If the Court has such dis¬ 
cretion in a criminal case, surely it has no less dis¬ 
cretion in its own investigation of the professional 
conduct of a member of its Bar. 

A cursory examination of the fifteen charges will 
show that in some of them the facts were quite com¬ 
plicated. Endless confusion would have resulted if 
the Committee had been required to introduce all of 
its evidence on all fifteen specifications before the Re¬ 
spondent introduced any defense testimony. Much 
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time of the Court would have been consumed unneces¬ 
sarily because the Court, upon the completion of the 
testimony on only one specification, could have found 
that it was sufficient to justify disbarment and that it 
was unnecessary to hear testimony upon the other 
fourteen charges. In fact, the Court took exactly that 
position, after hearing the evidence on five of the 
fifteen charges. 

This imposed no hardship upon the Respondent. Hi|s 
witnesses had been summoned (Appellant’s brief, p. 3;) 
and his counsel did not claim that they were not avail¬ 
able. When the testimony of the Committee on speci¬ 
fication No. 11, the first one considered, was concluded, 
counsel for Respondent declined to offer any testimony 
in defense. Certainly the Respondent knew that he 
was in Court to meet that charge and he was familajx 
with the transaction so that he, personally, could haye 
testified, if he had any real defense on the meritfe. 

The situation of an accused member of the Bar is 
not analogous to that of the defendant in a criminal 
case, who may stand mute. As Justice Stafford askqd 
counsel in this case, should an accused member of tile 
Bar be permitted to say to the Court: “I won’t tdll 
you whether I did it or not. Find out, if you can?” 
Even if the lower Court had compelled Respondent to 
answer, it would have been justified in doing so by!a 
special order, as it has since done by a general order 
amending Law Rule No. 6. 

Assignments Nos. 10-11 .—“The Court erred in ad¬ 
mitting in evidence the answer of respondent to the 
original charges as proof of amended charges 1, 2 and 
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3” and erred in ruling that “the Committee need not 
produce any witnesses to prove charges Nos. 1, 2 and 
3, and deny the respondent the right of cross-examina¬ 
tion.” 

Answer. The Committee was under no obligation to 
prove facts w’hich Respondent had solemnly admitted, 
in writing, in his answer to the original charges in 
this case. Specifications Nos. 1, 2 and 3 of the original 
charges were identical with specifications Nos. 1, 2 and 
3 of the amended charges. If the answer admitted the 
facts stated in original charges Nos. 1, 2 and 3, it ad¬ 
mitted the facts in amended charges Nos. 1, 2 and 3. 
If Respondent answered at all, he did so with full 
knowledge of the effect given to such answer by Law 
Rule No. 6, relating to disbarment proceedings, when 
read in connection with Law Rule No. 29, which pro¬ 
vides : 

‘ ‘ Every material allegation of fact in a plead¬ 
ing, other than of value or amount of damage, 
which is not denied by the adverse party, shall 
be deemed to be admitted, unless the latter avers 
that he has no knowledge or information thereof 
sufficient to form a belief, in which case it shall 
be deemed to be denied.” 

Even aside from this Rule 29; the Respondent admitted, 
by specific statements in his answer, the essential facts 
contained in charges 1 and 2, offering as an excuse an 
alleged mistake in dates in connection with No. 1. 

The answer, duly signed by Respondent, was offered 
in evidence, not as a pleading, but as an admission 
against interest (R. 80), and it was competent evidence 
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against the Eespondent just as any written statement, 
signed by him, containing such admissions, would bb 
competent, even though it had never been used thereto¬ 
fore as a pleading or in any way in a Court proceeding. 

Assignment No. 12 .—“The Court erred in not dis¬ 
missing charges Nos. 4, 5, 6, 7, 8, 12, 13, 14 and 15, oir 
requiring the Committee to prove same.” 

Answer. As above stated, if the Court considered 
any one of the fifteen charges sufficiently proved and 
such proof justified disbarment—in a proceeding bf 
this character, there was no obligation on the part bf 
the Court to take the time to hear, or upon the Conji- 
mittee to offer, testimony relating to the other charges. 
The charges, other than the five of which the Eespond¬ 
ent was found guilty, were dismissed by the Coutt 
and they are in no way involved on this appeal. In 
the Court below, Eespondent made no demand for a 
trial on these other charges for the purpose of secur- 

I 

ing an exoneration. He was entirely content with tjie 
dismissal of these specifications, even though thby 
were not dismissed “on the merits,” and this assign¬ 
ment is not based upon any exception or any question 
raised in the lower Court. 

Assignment No. 13 .—“The Court erred in ruling 
that Eespondent’s plea might not be filed, when as a 
matter of fact, it had been filed and acted upon.” 

Answer. This has already been answered in connec¬ 
tion with Assignments Nos. 5 and 6. As there stated, 
the plea was presented by counsel for Eespondent at 
the trial table and overruled “as filed too late,” but the 
Court decided, before the conclusion of the trial ion 


i 
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I 

i 

I 
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the same day, that it should not be filed at all, the 
Committee having called the Court’s attention to the 
fact that it contained scandalous and impertinent mat¬ 
ter, in addition to being tendered, after the time, in 
which it might have been filed, had expired. 

Case on the Merits. 

It seems unnecessary to review, in detail, the evi¬ 
dence offered at the trial in support of the five specifi¬ 
cations involved in this appeal, because the Respondent 
has not denied the charges therein made and has made 
no defense on the merits. A very brief consideration 
of the five charges in question and of the evidence will 
demonstrate that the order of disbarment was fully 
justified. 

Charge No. 1. 

In amended specification No. 1, which is almost a 
verbatim copy of original specification No. 1, Respond¬ 
ent was charged with making statements, which he 
knew were untrue, in a motion to quash service upon 
his client, the Southeastern Finance Corporation, in 
a case pending in the Municipal Court and such state¬ 
ments were in direct conflict with averments in an affi¬ 
davit of merit executed by the president of the same 
corporation and filed by respondent in another case 
pending at the same time; that the false statements in 
these motions were made for the deliberate purpose 
of misleading the Municipal Court (R. 27-28). 

In his answer to the original charges, which answer 
was offered in evidence, Respondent admitted that the 
conflicting statements were made and that certain of 
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the facts stated in the motion were not'true, but offered ! 
as an excuse that inaccurate information had been 

I 

furnished to him by his client; that the incorrect state¬ 
ments were immaterial and did not affect the outcome j 
of the trial (R. 14). j 

In addition to the admissions in the answer, the Com- 

7 .i 

mittee offered in evidence a check which, Respondent 
admitted, had been cashed by him at the office of the j 
' same Corporation, at 931 New York Avenue N. W. 
(the check containing the Corporation’s endorsement 
thereon), on or about May 15, 1928 (R. 78), while in 
his answer, Respondent admitted the allegation in the ! 
charges that a motion to quash service upon said Cor- ! 
poration, filed by him, averred that said Corporation j 
had no office in the District of Columbia, nor had 931 
New York Avenue been its office at any time unthin \ 
three months prior to June 4, 1928, the date of the 
service sought to be quashed (R. 13). This evidence 
also proved that he knew that the statements made in 
the motion to quash service were untrue. Counsel for 
the Committee also offered to produce the records in j 
the two Municipal Court cases (R. 78). 

Charge No. 2. \ 

% 

Amended specification No. 2, which was identical 
with original specification No. 2, charged Respondent 
with collecting $25 from a client for the purpose ofj 
paying it to a creditor of the client; that he sent the 
creditor’s attorney his check for that amount, where- j 
upon a suit brought to collect the debt was dismissed, 
but the check was returned by the Bank marked “not! 


i 
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i 
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sufficient funds” and was not made good by Respond- 
ent until after complaint was made to the Committee 
in regard thereto (E. 29). 

Respondent’s answer to the original charges, of¬ 
fered in evidence, admitted these facts, but stated 
that when Respondent’s attention was called to the 
cheek, he “promptly” paid the amount of the check 
in cash, although the answer failed to show the date 
when the check, dated February 1, 1928, was made 
good (R. 14). 


Charge No. 3. 

Amended specification No. 3, which was identical 
with original specification No. 3, charged Respondent 
w'ith having collected $15.23 for a non-resident client 
and, after deducting a fee, sending his check for 
$10.44 to the client to cover the net amount of the 
collection, but such check was returned by the Bank 
marked “not sufficient funds” and was not made good 
until after complaint was made to the Committee in 
regard thereto (R. 29). 

Respondent’s answer did not deny the giving of the 
worthless check and, under Law Rule 29, therefore, 
admitted that fact. The only excuse given in the an¬ 
swer was that Respondent knew nothing about the 
pending charge until thirty days after a complete set¬ 
tlement had been made with his client (R. 15). 

Charge No. 9. 

Amended specification No. 9 charged that Respond¬ 
ent on May 14, 1928, obtained a judgment in favor 
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of a non-resident client and on that date collected j 
$9.95, the amount of such judgment; that on May 22, \ 
1928, he advised the client’s Philadelphia attorney, 
by letter, that he had obtained the judgment on that | 
day and “further developments in the way of collec¬ 
tion will be promptly reported,” thereby implying j 
that he had not then collected the judgment, when, 
in fact, he had done so; that after frequent demands j 
were made upon him, on November 21, 1928, Respond¬ 
ent sent the Philadelphia attorney a check for $6.64, 
the net amount of the collection, but such check was 
worthless; that on January 29, 1929, Respondent sent 
such attorney a money order for the net amount of 
the collection, saying in his letter of transmittal that 
he had been advised indirectly that the matter had ! 
been referred to the Bar Association (R. 35-37). 

All of these facts were definitely proved by the j 

i 

Committee by Respondent’s original letters, which j 
were offered in evidence (R. 75-77). 

Respondent, taking the witness stand, admitted all 
of the essential facts of this charge and offered no j 
substantial defense nor any satisfactory explanation 
(R. 77-78). ' I 

Charge No. 11. | 

Amended specification No. 11 charged that Re-i 
spondent, as attorney for a client against whom a 
judgment had been obtained, collected $15 from his 
client to be transmitted to the attorney for the credi¬ 
tor and applied on the judgment; that Respondent! 
converted this sum to his own use and later sent a 
worthless check to the attorney for the creditor, which 
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check had not been made good up to the time the 
charges were filed (R. 38). 

All of these facts were definitely proved at the trial, 
with the additional fact that the sum thus converted 
by Respondent to his own use had never been paid to 
the creditor, or to the creditor’s attorney (R. 71-72). 

Although Respondent must have known all about 
this transaction, at the trial he did not avail himself 
of the opportunity tendered to him to explain it, if 
he had any explanation. 

He offered no testimony in defense, but took refuge 
behind his counsel’s statement that he was taken by 
surprise by the order of proof; that he expected the 
Committee to offer its evidence in chief upon all fif¬ 
teen charges before the defendant would be called 
upon for his defense on any of the charges (R. 73-74). 

CONCLUSION. 

Counsel for Respondent claims that the lower Court 
erred in receiving in evidence Respondent’s answer to 
the original charges, such answer having been offered 
by the Committee to prove that Respondent admitted 
the facts alleged in amended Charges Nos. 1, 2 and 3, 
which constituted a mere repetition of the original 
charges bearing the same numbers. 

It was not necessary for the Committee to prove 
facts which Respondent had admitted in writing, but 
conceding, for the sake of the argument only, that 
Charges Nos. 1,2 and 3 were not fully proved, the Com¬ 
mittee certainly established, by competent witnesses 
and by Respondent’s own letters and checks, the facts 
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alleged in Charges Nos. 9 and 11, and while Respondent 
took the witness stand in connection with Charge Noj 
9, he made no satisfactory explanation of either of 
those two charges and offered no other witness or evi-- 
dence in defense. 

Proof of guilt under Charges Nos. 9 and 11 coni 
stituted ample justification for the order of disbari- 
ment and, as shown by the foregoing comments on the 
many assignments of error relating to matters of 
procedure, none of such alleged errors warrant a ret 
versal of the judgment. 

The assignment based upon the lower Court’s ac¬ 
tion in overruling Respondent’s motion to consolidate 
Charges Nos. 5, 6, 7 and 8 is a fair illustration of th0 
frivolous grounds upon which this appeal is based!, 
since the record shows that those charges were dis¬ 
missed by the Court below and the Respondent was 
not tried thereon. In any event, it is difficult to see 
how Respondent could have been seriously harmed 
by the Committee, for convenience, setting forth ift 
separately numbered paragraphs Respondent’s sepa¬ 
rate transactions with a certain client, instead of cond- 
bining all of the allegations in one paragraph. 

The objections made by Respondent with respect to 

I 

these matters of procedure were so manifestly frivol¬ 
ous that, in an ordinary case, the appellee would hav!e 
been justified in filing a motion to dismiss the appeal, 
but it has always been the policy of the Committee 
to afford an accused attorney every opportunity to 
defend charges of this character on the merits. Re¬ 
spondent has been afforded such opportunity in this 
case, and both the lower Court and this Court have 

I 
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been unusually lenient with him before, during and 
after the trial. Although the decision of the lower 
Court was rendered on April 29, 1929, many exten¬ 
sions of time have been granted, at the request of Re¬ 
spondent’s counsel, for settling the Bill of Exceptions, 
for filing the record and for filing his typewritten 
brief in this Court. 

On the other hand, Respondent has wholly failed to 
offer any substantial defense to Charge No. 9 and has 
made no defense whatever to Charges Nos. 1, 2, 3 
and 11. 

It is, therefore, respectfully submitted that it was 
definitely proved that Respondent was guilty of mal¬ 
practice, unprofessional conduct and conduct preju¬ 
dicial to the administration of justice; that he thereby 
forfeited his right to continue as a member of the 
Bar and to be entitled to the confidence of the Court 
and of the public, and the action of the Court below 
in entering the order of disbarment should be affirmed. 

C. F. R, OGILBY, 

G. BOWDOIN CRAIGHILL, 

Members of the Committee on 

Grievances, Appellees. 
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